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Disclaimer

* This project was supported by Grant No. 15PBJA-23-GK-05387-
TRIB awarded by the Bureau of Justice Assistance (BJA).

* The Bureau of Justice Assistance is a component of the Office of
Justice Programs, which also includes the Bureau of Justice
Statistics, the National Institute of Justice, the Office of Juvenile
Justice and Delinquency Prevention, the Office for Victims of
Crime, and Office of Sex Offender Sentencing, Monitoring,
Apprehending, Registering, and Tracking.

* Points of view or opinions in this document are those of the author
and do not necessarily represent the official position or policies of
the U.S. Department of Justice.
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Importance

* Protect Tribal Sovereignty and Authority

* Incorporate Tribal Customs and Traditions

* Create Tribal Common Law

* Serve the people and protect rights and liberties



Jurisdiction and Authority

1. General Civil and Criminal Jurisdiction

2. Recent Federal Legislation

* Violence Against Women Act (VAWA) (2013) and (2022)—
expanded jurisdiction over non-Indian offenders for domestic

violence, stalking, child abuse, sexual assault, sex trafficking
and assault on law enforcement

* Tribal Law and Order Act—expanded sentencing authority in
ICRA from 1 yr/$5000 fine to 3 yrs/$15,000 fine—on condition
that certain constitutional protections are afforded defendants

3. Separation of Powers and Political Questions
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2.

Federal Review

Review—Tribal Court jurisdiction is a Federal Question subject to
federal court review

Abstention and Exhaustion

"...the federal policy supporting tribal self-government directs a federal court to stay its
hand in order to give the tribal court a ‘full opportunity to determine its own jurisdiction.’
...unconditional access to the federal forum would place it in direct competition with the
tribal courts, thereby impairing the latter’s authority over reservation affairs. Adjudication of
such matters by any nontribal court also infringes upon tribal law-making authority, because
tribal courts are best qualified to interpret and apply tribal law. As National Farmers Union
indicates, proper respect for tribal legal institutions requires that they be given a ‘full
o?portunlty’ to consider the issues before them and ‘to rectify any errors.” The federal policy
of promoting tribal self-government encompasses the development of the entire tribal court
system, including appellate courts.”

lowa Mutual Insurance Co. v. LaPlante, 480 U.S. 9, 16-17 (1987) (quoting National Farmers

Union Ins. Cos. v. Crow Tr

ibe of Indians, 471 U.S. 845, 857 (1985)).
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Applicable Law?

Federal

State

Tribal Common Law

Other Tribes Common Law
Customary/Traditional Law



Opinions

Considerations:

1. Potential federal review and future implications for
Tribes

2. Balance civil rights and liberties with the systemic
consequences for Tribal Court and community

3. Consideration of and incorporation of customs and
traditions

4. Cases of first impression and creation of common law



Reflections

Questions and Comments?

Keith Richotte

Director, Indigenous Peoples Law and Policy Program
Professor of Law

University of Arizona

richotte@arizona.edu

(520) 621-2452

Erin Shanley

Patterson Earnhart Real Bird & Wilson LLP
1900 Plaza Drive | Louisville, CO 80027
Pone: (303) 926-5292
eshanley@nativelawgroup.com
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ThankYou!

* Tribal Law & Policy
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